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 Business Closure Orders – NY, CA, NJ, CT, IL

 Families First Coronavirus Response Act (“FFCRA”) – effective today 

 The schools are closed: no child care 

 Non-essential businesses: entire workforce is now remote 

 Essential businesses: some employees avoiding work 

 Who should we allow to work? 

And we still have no idea how long this is going to last.
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As of Just Last Week



Agenda

 FFCRA

 Non-FFCRA Considerations

 Working From Home

 Essential Businesses

 Considerations before Furloughs and Layoffs 
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FAMILIES FIRST CORONAVIRUS 
RESPONSE ACT 



FFCRA – Essentials

 Goes into effect today, April 1, 2020

 Under 500 employees

 New paid sick leave days – Up to 10 days

 Applies to all employees (no waiting period)

 Quarantined, experiencing COVID-19 symptoms, or childcare (note 

pay is different)

New paid FMLA leave – Up to 10 weeks paid

 Applies to employees who have worked “30 working days”

 Only to care for child if school / daycare closed or caregiver is 

unavailable

6

FFCRA



Who is an “Employee” for 500 Count?

 New DOL guidance points to FMLA and FLSA

regulations

 Part-time employees?

 Employees on leave?

 Temporary employees who are jointly employed?

 Day laborers supplied by a temp agency?

YES!

FFCRA
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Independent Contractors? NO

 Workers who are independent contractors under the 

Fair Labor Standards Act (FLSA), rather than 

employees, are not considered employees for 

purposes of the 500-employee threshold.

 Good time to take a close look at worker 

classification.
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FFCRA



What About Related Entities?

Should related entities, such as a parent company and a 

subsidiary count as one “employer” for purposes of the 

fewer than 500 threshold?

MAYBE – But in most cases no

9

FFCRA



What About Related Entities?

“Where one corporation has an ownership interest in 

another corporation, it is a separate employer unless it 

meets the joint-employment test discussed in § 825.106, 

or the integrated-employer test contained in paragraph 

(c)(2) of this section.” 29 C.F.R. § 825.104. 

Need to look at the tests!
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FFCRA



Integrated-Employer Test

 Looks to whether two companies are so intertwined that 

they should be considered one legal entity (e.g., parent 

and subsidiary companies)

 Under the test, employers are considered one employer if:

 Common management

 Interrelation between operations

 Centralized control

 Degree of common ownership / financial control
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FFCRA



Joint Employers

 Employees jointly employed by two employers must be 

counted by both employers in determining employer 

coverage and employee eligibility under the FMLA, 

regardless of whether the employee is maintained on one 

or both of the employers' payrolls. (See 29 C.F.R. §

825.106(d))

Note – this is good news for companies trying to break the 

500 person threshold.

However, on the flipside, think

about wage-hour implications.
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FFCRA – Paid Sick Leave

Paid Sick Leave

 Who is eligible? 

 First day on the job? You are eligible!

 What circumstances warrant leave?

 Under federal, state, or local quarantine or isolation order; advised 

by health care provider to self-quarantine; experiencing COVID-19 

symptoms and seeking medical diagnosis; caring for an individual 

who is subject to quarantine; or care for a child whose school has 

closed.

 Amount?

 Full time – two weeks (80 hours) of paid sick leave 

 Part time – prorated; hours worked over past 6 months

 This is in addition to your existing sick leave policy
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FFCRA



New FMLA Leave 

 Overview 

 Eligibility: full-time or part-time employee that has been on 

the employer’s payroll for 30 calendar days.

 Amount: First two weeks unpaid (but entitled to paid 

emergency sick leave).

 After two weeks, 10 weeks paid leave at 2/3 rate 

 Reason for leave: Only applies if employee is unable to care 

for a minor child if the child’s school or place of child care has 

been closed or is unavailable due to COVID-19.
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Small Business Exemption
 Under 50 employees

 Only applies where employee is requesting leave for school / 

place of care closure due to COVID-19 related reasons

 Authorized officer may claim exemption if providing leave 

could “jeopardize the viability” of the business if providing leave 

would result in:

1) Expenses and financial obligations exceeding business revenues 

and would cause business to cease operating at minimal capacity

2) Substantial risk to the financial health or operational capabilities of 

the company due to employee specialized knowledge or skill

3) Insufficient available workers to keep the business operating at a 

minimal capacity
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FFCRA



FFCRA – Obligations

 Reinstatement – at the conclusion of FMLA or Paid 

Sick leave 

 Exceptions for employers of less than 25 and 50 

employees

 Normal FMLA exceptions may apply

 Risk – if lay off someone on a leave/ consult counsel

16

FFCRA



FFCRA – Sick Sally 

 Sick Sally handles payroll for a construction company. 

 She has COVID-19 symptoms; physician advises her to self-

quarantine. 

 She comes back to work after 8 days (she’s negative!).

 On her first day back, she is changed to a part-time 

schedule – because work dried up

Results?
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FFCRA – Failure to Comply PSL

 Sick Sally may have a claim for retaliation. 

 Under the FFCRA, it is unlawful for an employer to 

discharge, discipline, or in any other manner discriminate 

against an employee who takes leave or has filed a 

complaint alleging a violation of the FFCRA.

 Lesson :  If you need to reduce hours , DOCUMENT 

 Watch out for schedule changes – can look like 

punishment.
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FFCRA – Employer Obligations 

 Intermittent leave

 Can employees take it?

 Notice

 What is required?

 Everyone works from home – how do employers 

make sure everyone has received the requisite 

notice?
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New Terms: Quarantine,
Isolation or Shelter in Place
 CDC definitions:

 Quarantine: used to separate and restrict movement of individuals 

who are well, who may have been exposed to the virus to see if they 

become ill. 

 Isolation: used to separate individuals who are in fact ill from the 

virus from those who are healthy. Isolation also restricts movement of 

ill individuals.

 Shelter in place: all people are ordered to stay home as much as 

possible, except for obtaining essential items and exercise.

 A quarantine restricts movement of all people (ill and healthy); isolation 

only restricts movement of ill individuals.
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What Is the Difference?

 Example of a state quarantine order:

 Hawaii – Governor ordered all individuals, both residents and 

visitors, arriving or returning to Hawaii to a mandatory 14 day self 

quarantine. The majority of Hawaii COVID-19 cases are linked to 

travel.

 California, New York and Illinois: shelter in place;

 not a quarantine or isolation order.
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Quarantine / Isolation Order

Think individuals/small group 

exposed or possibly exposed to 

COVID-19 and forced to stay home 

by government and cannot leave.

Shelter in Place Order

Think preventing exposure to COVID-

19 by ordering population to stay 

home, but they can still leave for 

necessary activities.

FFCRA



Why the Difference Matters

The FFCRA provides paid sick leave to employees who are 

unable to work or telework because the employee is subject 

to a federal, state, or local quarantine OR isolation order 

related to COVID-19.

If shelter in place was synonymous with quarantine or 

isolation, then virtually all sequestered workers for 

employers with less than 500 employees in states with 

shelter in place orders would qualify for paid sick leave!
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WHAT IF FFCRA DOESN’T 
APPLY TO ME?



But FFCRA Doesn’t Apply to Me

• I have well over 500 employees

OR

• I have less than 50 employees and meet all small 
business exemption criteria for the employees 
requesting leave

Great! FFCRA requirements probably don’t apply to me, 

so I am good, right?

Not so fast - Don’t forget about the other laws!
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Non-FFCRA

Considerations 



COVID-19 Specific Leave Laws

 New York – effective March 18, 2020 paid sick leave 

 Colorado – effective March 11, 2020 paid sick leave

 Pending legislation

 and FMLA, ADA, State and local leave laws – still 

there 
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Non-FFCRA

Considerations 



Does She Need an
Accommodation? 

 Obligations – State and local laws

 Does it cover “familial status”?

 Does it cover “caregiver status”?

 Title VII and Equal Protection Act – gender discrimination

 Retaliation Claims?

 Employee complaint about employer’s refusal to provide an 

accommodation.  N.Y. Exec. Law Section 296(7); N.Y.C. Admin. 

Code Section 8-107(7).
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Non-FFCRA

Considerations 



State and City 
Paid Family Leave Laws

 Currently six states with paid family leave:

 California

 Massachusetts

 New Jersey

 New York

 Rhode Island

 Washington

Note – some cities, like San Francisco, also require paid 
family leave.
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Non-FFCRA

Considerations 



State and City 
Paid Sick Leave Laws

 Twelve states and Washington, D.C. have enacted 

laws requiring paid sick leave:

Ultimate question: are employees entitled to paid 

sick leave under local, state and federal law?

Arizona Maine Rhode Island

California Michigan Vermont

Connecticut Nevada Washington D.C.

Maryland New Jersey

Massachusetts Oregon
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Non-FFCRA

Considerations 



MANAGING YOUR 
WORKFORCE



The “Non- Essential” Business

Everyone working remotely: considerations

 Timekeeping / Work hours

 Equipment and Technology Support

 Security (see electronic hygiene) 

 Expenses
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Work From Home



Work From Home Best Practices

 What are the practical issues?

Exempt – What hours should you be on duty and 

accessible?

 How are we going to check in?  Measure 

productivity?

Non exempt – Method for tracking time

 Approvals for overtime
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Work From Home



Fielding Questions

 Myra – Exempt professional – claims she ‘cannot work’ 

remotely because her Ipad isn’t working. 

 Company chose not to supply equipment, but did 

explain a laptop was necessary

 Myra did not read the email = no laptop

 Should we: make her buy one; put her on unpaid 

status; fire her for not reading her email? 

 Considerations?
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Work From Home



George’s Gmail

 George – Valuable Senior VP

 Transfers customer data to his gmail, so he can 

print on home printer

 George is hacked and there is a breach 

 How to handle?

 How to prevent?  

 Should you pay for a printer?

33

Work From Home



Expenses

 DOL does not directly address whether an employer must 

reimburse home expenses

 FLSA would not require an employer to reimburse an 

employee for personal costs related to internet access, 

phone service, etc.

 Make one policy and enforce consistently 

 Among employees at same level

 If Senior VP’s need dedicated printers – get them

Work From Home
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Work From Home



Sam the Slacker

 Sam – non exempt and known to be lazy when at work

 Supposed to be handling data entry and invoices

 Not on the morning group call

 Late with the invoices for the day 

 Called at 10; calls back at 4:30 and claims he needs ‘OT’ 

to finish the invoices today 

 How to handle? 
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Work From Home



Electronic Hygiene 

 Have you been clear with remote workers?

 Do not use public Wi-Fi or unsecured personal networks

 Do use company-issued devices or company-secured 

networks

 Do not transfer corporate/client data using personal 

email accounts or sync with personal cloud storage 

accounts

 Be careful with physical confidential materials
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Hypothetical: Nervous Nester

 Nervous Nester is a worker for a home building firm. He is 

not scheduled to work, but is called in to assist with a 

project because COVID-19 has already caused significant 

delays.

 He refuses. 

What are your options?  Can you terminate a healthy 

employee who works at an essential business, but refuses 

to report to work out of fear of getting the coronavirus?
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Essential Businesses



Other Factors

 What if Nester is immuno-suppressed, do you have to 

exempt him from work?

 What if his wife is undergoing chemo? 

 What if he ‘thinks’ he has been exposed due to  

personal travel?
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Essential Businesses



Hypothetical: Hank the Hero

 Hero Hank is a project manager. He comes into work 

and reports that he is experiencing a low grade fever 

and intermittent body aches, but is able to focus and 

work. 

 He has been using PPE the whole time and is the only 

one who truly knows how to manage the job.

What do you do? 
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Essential Businesses



What if Hank Was a Construction 
Helper?

 Hank comes in with temp at 100.1, but he says he 

feels fine

 He needs to work, does not want to lose the hours

 Do you insist he go home?

 If you force him to go home, does he have to be 

paid? 

 Must he use PTO if he wants to work? 
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Essential Businesses



LAYOFFS & FURLOUGHS –
CONSIDERATIONS



What is a Furlough?

 Temporary layoff of all workers or some of them; or

 Reduced hours; or 

 Reduced days or weeks

 Example: Mike the Manager:

 Company: We have to suspend production and 

furlough everyone on the line until May 1
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Furloughs and Layoffs



The Biggest Issues

 Pay Issues – exempt versus non-exempt

 Federal and State WARN laws

 Compliance with FFCRA

 Possible discrimination claims
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Furloughs and Layoffs



Furloughs (Temporary Layoff)

 Why furlough an employee instead of lay off? 

 Although temporary, furloughs could trigger federal 

or mini-state WARN Acts.

 What is the WARN liability?

 What WARN exceptions may apply?

44

Furloughs and Layoffs



Why Do a Furlough?

 There are skilled teams or individuals that you do not 

want to lose

 Want to continue benefits for employees

 Want to maintain service credit for pension, seniority

 Maintain loyalty and stay connected to personnel and 

workforce
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Furloughs and Layoffs



Why Do a Layoff?

 No expectation someone will be rehired/false hope

 Gives individual opportunity to find a new job

 No requirement to continue benefits
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Furloughs and Layoffs



Payroll Issues

 Mike the Manager 

 He’s exempt.  If he is checking email, or coming in a 

‘few hours’ to check the building, the Company may 

have to pay him for the full week

 Non-exempt workers – do not have to pay while 

furloughed (only pay for hours worked)

47

Furloughs and Layoffs



WARN Basics

 Federal WARN – requires an employer (with 100 or 

more full-time employees) to provide 60 days’ notice 

to all affected employees, unions and the 

government if there is a:

 “Mass Layoff”

 “Plant Closing” 
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Furloughs and Layoffs



WARN Basics

 Mass layoff – results in an employment loss at a 

single site of employment during any 30-day period 

for

(a) at least 33% of the employees and at least 50

employees (excluding part-time employees) or

(b) at least 500 employees, excluding part-time 

employees.

 Be aware of aggregation rules

49

Furloughs and Layoffs



WARN Basics

 PLANT CLOSING – Layoff of:

 50 or more employees (excluding part time)

 At a single site 

 Result in closure or shutdown of that site, facility or ‘operating 

unit’

 Thus, you could have a plant closing (i.e. closure of an 

operating unit within a single site) and employees 

remaining at that site

 Be aware of aggregation rules regarding employee count
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Furloughs and Layoffs



WARN Basics

 Employment loss

(a) an employment termination, other than a 

discharge for cause, voluntary departure or 

retirement, or

(b) a layoff exceeding six months, or 

(c) a reduction in hours of work of more than 50% 

during each month of any six-month period

51

Furloughs and Layoffs



Is There a Pandemic Exception?

 WARN exceptions:

 “Unforeseeable business circumstances”

 Not reasonably foreseeable

 Natural disaster

 No regulations or guidance on pandemics – but a 

government shutdown could qualify as an exception
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Furloughs and Layoffs



Would Someone Sue?

 Absolutely yes!

 “Layoff Chaser” – There are plaintiff attorneys who 

specialize in WARN and will be trolling for WARN 

violations in this COVID-19 season

 It is crucial employers ensure they are complying with 

State and Federal WARN

 Watch out for Jack Raisner – “Warnlawyers.com”
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State Mini-WARN Laws

 California: a mass layoff during any 30 day period of at 

least 50 employees 

 Short term “layoff, lasting only 4-5 weeks, would be 

subject to the California WARN Act

 No exception for “unforeseeable business 

circumstance”

 New York – Mini WARN covers inter alia mass layoff of 

25 or more full-time workers (if the 25 or more workers 

make up at least 33% of all workers at the site), and 

requires 90 days notice 
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Mini WARNS

 Watch for State guidance

 Governor of California issued an executive order 

allowing suspension of the notice requirement of 

WARN for employers who meet certain conditions
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Warn Damages

 Any employee (even executives) can sue for damages 

for violations of WARN

 Damages – 2 months pay, for each employee, plus 

benefits

 Hourly – could be 60 days full pay (more than 2 

months)

 Fines – $500 per day

 PLUS – attorneys fees to employee lawyers 
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Other Strategies/Questions?

 Can you require employees for whom work is ‘slow’ to 

use PTO versus layoff?

 Can you just reduce salary or hourly rate? 

 What about exempt employees? 
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Furloughs and Layoffs



Stay Calm and Stay Informed

 Up to date information on COVID-19: Coronavirus Disease 2019 

(COVID-19)

 The CDC’s interim guidance to employers: Interim Guidance for 

Businesses and Employers to Plan and Respond to Coronavirus 

Disease 2019 (COVID-19), February 2020

 Information regarding employee travel: Traveler’s Health

 The CDC’s Interim Guidance for Risk Assessment Guide: Interim 

US Guidance for Risk Assessment and Public Health 

Management of Persons with Potential Coronavirus Disease 

2019 (COVID-19) Exposure in Travel-associated or Community 

Settings
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https://www.cdc.gov/coronavirus/2019-ncov/index.html
https://www.cdc.gov/coronavirus/2019-ncov/specific-groups/guidance-business-response.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fguidance-business-response.html
https://wwwnc.cdc.gov/travel
https://www.cdc.gov/coronavirus/2019-ncov/php/risk-assessment.html
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